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THE COMING LECTURES OF THE BOSTON BAR ASSOCIA- 
TION TO WHICH ALL MEMBERS OF THE BAR 
ARE INVITED. 

We are authorized by Mr. Hall, the President of the Boston Bar Associa- 
tion, to state that the following invitation extends to members of the 
bar throughout the Commonwealth, which (as the court pointed out 
in Com. v. Parker, 2 Pick. 550) is for some purposes synonymous 
with “vicinity”. 

F. W. G. 
INVITATION. 
To all members of the Bar in Boston Anp Vicinity : 


The Bar Association of the City of Boston has decided to 
present, primarily for the instruction, information and guidance of 
the younger members of the bar of Boston and vicinity, a course of 
fourteen lectures by judges and well-known members of the bar 
designed to trace the course of litigation, and the duties and conduct 
of counsel therein, from the time the client enters the lawyer’s office 
until the final appeal has been argued. While the lectures will be 
planned more especially for younger and comparatively inexpe- 
rienced lawyers, they will contain information and ideas which many 
an older lawyer may well listen to with profit. They will be open to 
all lawyers, whether members of the Boston Bar Association or not. 
The lecturers are giving their services without charge. 

The lectures will be held in the Gardiner Auditorium, State 
House, Boston, on Tuesday afternoons from 4:30 to 6:00 o’clock 
P.M. beginning Tuesday, October 4, 1938, and ending on Tuesday, 
January 10, 1939. There will be an opportunity to ask questions 
from the floor. 

Admission to the lectures will be free. In order, however, to 
discourage attendance on the part of casual persons who might 
occupy good seats needed for the accommodation of lawyers, admis- 
sion is to be by ticket only. 

Tickets may be obtained free of charge from John T. Donahue, 
Esquire, care of George J. Ganer, Esquire, 18 Tremont Street, and 
from the attendant in the rooms of the Bar Association of the City 
of Boston in the Parker House. 


Damon E. Hau, President. 
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The dates, topics and names of the lecturers are as follows: 
DATES, TOPICS and SPEAKERS 
OCTOBER 4, 1938 1. CONFERENCES WITH CLIENTS. 
Edward F. McClennen, Esq., Vice-President of the Bar Asso- 
ciation of the City of Boston; 
Daniel J. Lyne, Esq., Vice-President of the Bar Association of 
the City of Boston. 


OCTOBER 18, 1938 2. ASCERTAINING AND ANALYZING THE F Acts. 


Louis C. Doyle, Esq., of Badger, Pratt, Doyle and Badger ; 
Elias Field, Esq., of Brown, Field and McCarthy. 


OCTOBER 25, 1938 3. PLEADINGs. 
John T. Noonan, Esq., of Herrick, Smith, Donald and Farley ; 
Arthur J. Santry, Esq., of Putnam, Bell, Dutch and Santry. 


NOVEMBER 1, 1938 4. INTERROGATORIES AND ANSWERS. 
Hon. Thomas F. Quinn, Special Justice of the District Court of 
Natick ; 
John V. Spalding, Esq., former Assistant United States 
Attorney for the District of Massachusetts. 
NOVEMBER 8, 1938 5. PREPARATION FOR TRIAL. 
Hon. James J. Ronan, Associate Justice of the Supreme Judi- 
cial Court of Massachusetts ; 
Neil Leonard, Esq., of Bingham, Dana and Gould. 
NOVEMBER 15, 1938 6. AppLiep Eruics. 
IIon. Lowis S. Cox, Associate Justice of the Supreme Judicial 
Court of Massachusetts ; 
Willard B. Luther, Esq., of Peabody, Arnold, Batchelder and 
Luther. 
NOVEMBER 22, 1938 7. Court Room Conpwcrt. 
Hon. Hugh D. McLellan, Judge of the District Court of the 
United States for the District of Massachusetts ; 
Hon. F. Delano Putnam, Special Justice of the Municipal Court 
of the City of Boston. 


NOVEMBER 29, 1938 8. Direct EXAMINATION. 


IIon. Frederic H. Chase, former Associate Justice of the 


Superior Court ; 
John L, Hall, Esq., of Choate, Hall and Stewart. 


DECEMBER 6, 1938 9. Cross-EXAMINATION. 


Damon E. Hall, Esq., President of the Bar Association of the 


City of Boston ; 
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Robert T. Bushnell, Esq., former District Attorney of the 
Northern District of Massachusetts ; 
Philip A. Hendrick, Esq. 
DECEMBER 13, 1938 10. Requests ror RULINGS. 
Ilon. Henry T. Lummus, Associate Justice of the Supreme 
Judicial Court of Massachusetts ; 
Hon. Jacob J. Kaplan. 


DECEMBER 20, 1938 11. OPENINGS AND ARGUMENTS. 
Hon. Harold P. Williams, Associate Justice of the Superior 
Court ; 
Charles B. Rugg, Esq., of Ropes, Gray, Boyden & Perkins. 
DECEMBER 27, 1938 12. AppEa.s. 
Hon. Joseph T. Zottoli, Associate Justice of the Municipal 
Court of the City of Boston ; 
Harold 8. Davis, Esq., of Palmer, Dodge, Barstow, Wilkins & 
Davis. 
JANUARY 3, 1939 13. Brikrs on APPEAL. 
Hon. Stanley E. Qua, Associate Justice of the Supreme Judi- 
cial Court of Massachusetts ; 
Wm. Harold Hitchcock, Esq., former Assistant Attorney Gen- 
eral of Massachusetts. 
JANUARY 10,1939 14. ARGUMENTS ON APPEAL. 
Hon. Fred T. Field, Chief Justice of Massachusetts ; 


Robert G. Dodge, Esq., former President of the Bar Associa- 
tion of the City of Boston. 


WHAT IS A ‘“‘COPY’’ OF A PLEADING UNDER THE NEW 
FEDERAL RULES? DO NOT FORGET TO ‘“‘COPY”’ 
THE SIGNATURE. 

Under the new Federal Rules of Civil Procedure, now in effect, 
an action is commenced ‘‘by filing a complaint with the court’’, 
Rule 3, upon which the clerk is to ‘‘issue a summons’’ and deliver 
it to the marshal or to a person specially appointed to serve it, Rule 
4 (a). The summons and complaint are to be served together, and 
the plaintiff is required to furnish such copies of them as are neces- 
sary, Rule 4 (d). 


The form of the summons suggested in the appendix to the 
rules reads: 








(Caption ) 
‘*To the above-named Defendant : 
You are hereby summoned and required to serve upon 
, plaintiff's attorney, whose address is 
, an answer to the complaint which is 
herewith served upon you, within 20 days after service of 
this summons upon you, exclusive of the day of service. If 
you fail to do so, judgment by default will be taken against 
you for the relief demanded in the ecomplaint.’’ 

Rule 5, headed Service and Filing of Pleadings and Other 
Papers, provides in paragraph (b) for the service of pleadings 
‘*subsequent to the original complaint’’ (with certain specific excep- 
tions), as follows: 

‘*Whenever under these rules service is required or per- 
mitted to be made upon a party represented by an attorney 
the service shall be made upon the attorney unless service 
upon the party himself is ordered by the court. Service upon 
the attorney or upon a party shall be made by delivering a 
copy to him or by mailing it to him at his last known address, 
or if no address is known, by leaving it with the clerk of the 
court.”’ 

Finally, paragraph (d) of Rule 5 provides that ‘‘all papers 
after the complaint required to be served upon a party shall be filed 
with the court either before service or within a reasonable time 
thereafter.’’ 

It thus appears that the originals of all pleadings are to be 
filed with the court and copies served upon the adverse party or his 
attorney, and the summons on the complaint issued by the clerk of 
the District Court for the District of Massachusetts will contain the 
following note: 

‘*Service of the answer is by copy. Original answer 
should be filed in Clerk’s Office before or within a reasonable 
time after such service (See Rule 5). <A certificate of service 
of answer should be filed in the Clerk’s office promptly.’’ 

Though not always observed, I think it may be said that a 
common practice of the bar in this state, until recently at least, 
was to write a letter to the attorney for the adverse party, telling 
him of the filing of the pleading or other paper and enclosing ¢ 
carbon of it; and it was not thought necessary to write, or type, 
the signature to the original in the copy. But the Massachusetts 
court has indicated that a copy with signature omitted is not suf- 
ficient, and the note to Superior Court Rule 21 contains the state- 
ment ‘‘A copy must include the signature.’’ Citing Thorndike, peti- 
tioner, 244 Mass. 429; and see also Wilson v. Checker Taxi Co., 263 
Mass. 425 and Donovan v. Donovan, 1936 A. 8S. 775. 


Firz Henry SMITH, JR. 
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HURRICANE DAMAGE AND THE INCOME TAX. 


Taxpayers whose property was damaged by the recent hurri- 
cane are entitled to deduct such losses on their federal income tax 
returns for 1938. While such losses are not deductible until the 
1938 return is prepared next January, it is important that those 
who intend to claim them should, at onee, gather the data necessary 
to support such claims. 

The most common loss is from destruction or injury to trees. A 
number of taxpayers suffered somewhat similar losses in the severe 
ice storm of 1921 and those who properly prepared and presented 
their claims had them allowed. The suggestions made in this 
memorandum are based on the law as set forth in the court deei- 
sions which approved those claims. 

If the injury to trees has been such as to make the value of the 
whole piece of real estate less after the storm than it was before, 
there is a deductible tax loss. The loss to be deducted is determined 
from the difference in the market value of the real estate before and 
after the hurricane. This is usually best established by examination 
by a competent real estate man familiar with the property who should 
give a statement of his opinion as to its value before and after the 
hurricane. If, for example, he says the value of the place before the 
storm was $20,000 and that due to the destruction and injury of 
trees its value is $18,000 after the storm, the owner’s actual loss is 
$2,000 and his tax loss is worked out from this figure as a basis. 
Photographs of the premises made as soon as possible after the 
hurricane showing its condition would be helpful. A record should 
be kept of the expense of cleaning up after the storm (ineluding the 
cost of time your regular employees spent on it) and any repairs 
made by tree men. If the claim is a substantial one it is advisable 
to consult counsel in its preparation. 

Damage to trees has been the most common type of loss in this 
storm but other losses are also deductible such as damage to chim- 
neys and roofs, or in the ease of properties near the water, to boats 
and to grounds and buildings due to floods or high water. 

The above applies to the federal tax only. Under the Massa- 
chusetts income tax law a hurricane loss ean be allowed only as ¢ 
business deduction. That is, the loss must be one which is associated 
with a business conducted by the taxpayer. 


DANIEL L. Brown. 
Boston, September 22, 1938. 
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FURTHER DISCUSSION AS TO PRACTICE IN APPOINT- 
MENT OF RECEIVERS, AND A SUGGESTED RULE FOR 
THE CONSIDERATION OF THE COURTS. 

In the QuarTERLY for January—April, 1938, pp. 18-19, we sug- 
gested that the Supreme Judicial and Superior Courts should con- 
sider the adoption of a rule in substance as follows: 

TENTATIVE Drarr RULE. 

Whenever it is necessary or advisable in the opinion of a court 
of equity to appoint a receiver or other fiduciary to manage prop- 
erty, the creditors or other persons primarily interested shall be 
given an opportunity to file a written expression of their preferences 
with their reasons, as to the persons to be appointed for considera- 
tion before the discretion of the court is exercised in the matter of 
appointment unless the court finds facts warranting some other 
course of action. 

As a result of the discussion we received from Mr. Charles P. 
Megan, a former president of the Chicago Bar Association and one 
of the present Board of Editors of the American Bar Association 
Journal, a copy of a printed report on the subject by a committee 
of seventeen members of the Chicago bar in 1933, which was 
approved by the Board of Managers and was accompanied by an 
interesting memorandum, prepared by Mr. Megan on the history of 
the practice, from which the following extracts are called to the 
attention of the bench and bar of Massachusetts. 

FE. W. GRINNELL. 


Extracts from Report on the Chancery Courts of Cook County and 
the Selection of Receivers Made to the Chicago Bar 
Assocution, 1933. 


‘*No one, until recently, questioned the duty of the chancellor 
to give effect to the recommendations of the parties in interest, in 
the absence of special circumstances. A number of judges now sit- 
ting in chancery in the cireuit and superior courts of Cook county, 
or who previously sat in chancery, told this committee that it used 
to be the uniform practice in the chancery courts to regard the 
wishes of the parties in selecting a receiver; and almost invariably 
the judges who appeared before the committee state that this is and 
has always been their own practice as chancellors. 


























‘‘Oceasionally a judge sitting in chancery has expressed the 
idea that as the receiver is an officer of the court he should be 
selected by the court, and lawyers sometimes have acquiesced in 
this doctrine, the theory apparently being that the naming of the 
particular person who is to be the receiver is a privilege, or a duty, 
of the court, a power which originally belonged to courts and was 
exercised by them, but which got out of their hands in some way ; 
and that the chancellor of today who asserts his right to name 
receivers, without the suggestion, or over the objection, of counsel 
for parties in the ease, is simply resuming a power that courts once 
had and exercised, and recovering ground lost by the courts at some 
time in the past. This is historically unfounded. The exercise of 
this power by the courts has never been regarded as good chancery 
practice except in individual cases where there were special cireum- 
stances calling for a departure from the general rule. A study of 
the eases, both in England and America (a memorandum of which 
accompanies this report) bears out this conclusion. 

‘‘The committee is aware that the practice of acting upon 
recommendations of parties to the litigation sometimes results in 
bad appointments and at times lends itself to certain abuses such as 
reciprocal arrangements between attorneys. The committee believes 
that with care these undesirable features ean be reduced to a mini- 
mum and that the chance of their developing to such an extent as to 
constitute a reflection upon the court and the conduct of foreclosure 
proceedings is remote. Accordingly, the committee concludes that 
in the interest of the court and litigants alike the practice of acting 
upon recommendations of the parties in interest which had been in 
effect until recently should be resumed.’’ 


Extracts from Memorandum of Charles P. Megan, Esq. 


‘*The committee, in one of the divisions of its report, discusses 
the method of selecting the persons who are to be placed in charge 
of property as receivers: that is, their nomination, as distinct from 
their appointment. The latter, or course, is made by the court; the 
former should be made by the parties in interest. 

‘The old textbooks on equity practice generally, and on receiv- 
ers, never suggest that the court is in the habit of proceeding, 
or may proceed, without regard to the wishes of the parties con- 
cerned, except in the special cases just referred to. There were 
two methods of selecting persons to act as receivers. For a long time 
the selection was referred to a master; later the court (usually the 








vice-chancellor) acted direct. The change (in England) from the 
former method (selection by the master) to the latter (selection by 
the court) is briefly and clearly stated in the judgment of L. J. 
Turner in Cookes v. Cookes, 2 De Gex. Jones & Smith, 526 (1865) 
46 Eng. Repr. 479, at p. 481. . . . The rules were the same under 
both systems: the master or the court followed the suggestion of 
counsel for the parties, except for good reason. See, for the former 
method, Tharpe v. Tharpe, 12 Ves. Jr. 318 (1806) 33 Eng. Repr. 
121; for the latter Perry v. Oriental Hotels Co. L.R. 5 Ch. App. 
420 (1870) ; and for the careful attention paid, on an appeal to the 
chancellor from the master, to the wishes of the parties in interest, 
see Lord Eldon’s observations in Wynne v. Lord Newborough, 15 
Ves. Jr. (1808) 33 Eng. Repr. 761. On this point (the practice on 
appeal) it will be worthwhile to refer again to Cookes v. Cookes, 
supra, since the same principle reappears in the American eases. . . . 

‘“‘The American practice on the naming of receivers has fol- 
lowed the same course as the English practice. Our earlier books 
simply reproduce the English authorities about selection by the 
master, on reference from the court. See 3 Daniell’s Chancery 
Pleading and Practice (1st Amer. ed., 1846,) page 1978; Bispham’s 
American edition of Kerr on Receivers (1872,) pages 144-9; High 
on Receivers (1st ed., 1876,) pages 50-1; and an article by James 
M. Kerr, ‘Receivers in Mortgage Foreclosures,’ in 23 American 
Law Review (Jan.-Feb., 1889,) pages 56-70. In the Appendix of 
Precedents in Barbour’s Chancery Practice (1st ed., 1843,) page 
525, there is a form for use by a complainant in proposing the name 
of a receiver. 

‘‘The earlier American practice (of reference to a master to 
appoint, upon nomination by the parties) may be illustrated by the 
following case: Wetter v. Schlieper, 7 Abb. Pr. 92 (N. Y., 1854,). 


‘*The practice changed early in some states [to appointment by 
the court] Williamson v. Wilson, 1 Bland, 418 (Md., 1826,). 

‘‘In time the new practice became very generally established, 
but nomination by the parties continued to be the governing prin- 
ciple. , 
‘* All cases in the American Digest Series under the subheading 
‘Selection of Receivers’ have been examined. This covers sees. 77 to 
81 of the Century Digest and see. 49 of the three Decennial Digests, 
the eight annual supplements, and the monthly issues down to and 
including January, 1933. The eases in Corpus Juris (vol. 53, 
































‘Receivers’, see. 84, Selection, Province of Court and Parties) and 
the various continuations, so far as appearing relevant, have also 
been examined, and a few other cases. és 

After discussing various cases, Mr. Megan continues: 

‘‘The sentence, ‘He [the receiver] is the mere hand of the 
court’, illustrates the danger of following a metaphor too far. 
The expression the hand of the court oceurs pretty often in law 
books. It will not be necessary to trace it farther back than about a 
century. In Williamson vy. Wilson, 1 Bland, 418 (1826), a Mary- 
land case already cited herein, the court said: 

‘A receiver is an officer of the court. He is considered 
as truly and properly the hand of the court ; but his appoint- 
ment determines no right; nor does it affect the title to the 
property in any way; it will not even prevent the running of 
the statute of limitations. The holding of the receiver, is the 
holding of the court for him from whom the possession was 
taken ; therefore, should any loss happen it must be borne by 
him from whom the property was taken, not by the party at 
whose instance the receiver was appointed.’ ’’ 

Counsel in Ellicott v. Warford, 4 Md. 80 (1853,) re-stated this 
very well (p. 81:) 


‘**He [the receiver] is the mere officer of the court, 
bound to obey its orders. He is no party to the suit, but 
appointed outside of the case, because he was deemed a safe 
hand in which to entrust the property, for the purpose of pre- 
serving it until the proper party authorized to receive should 
be appointed.’ 

‘*From this, by a familiar process (a metaphor running away 
with its users) we have the receiver as the mere hand of the court, 
as in the federal ease just quoted from*; and finally as the right 
hand of the court,—see Hay v. McDaneld, 156 Ind. 390 (1901,) 60 
N. E. 729,—although the context, carried forward from the earlier 
eases into the opinion in the Indiana ease, should have saved the 
writer of the opinion from the error. 

‘‘What we are concerned with, in brief, is that the rights of 
parties in the nomination of receivers shall not be taken away on a 
false historical argument, whether boldly, under claim of right, or 
subtly, upon the basis of illusory objections of parties not substan- 
tially interested in the subject-matter of the suit.’’ 


[c. P. M.] 














* Richards v. C. & O. R. Co., 1 Hughes 28 (1876) Fed. Cas. 11,771 in which ‘the 
court said, “‘He is the mere hand of the court.” 
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A SUGGESTED RULE FOR THE CONSIDERATION OF 
THE SUPREME JUDICIAL AND PROBATE COURTS IN 
REGARD TO GUARDIANS AD LITEM. 


In Warner and Cabot’s book on, ‘‘ Judges and Law Reform,”’ 
it is suggested that courts could, and should, regulate many details 
of practice and procedure in the interest of justice, promptness and 
reasonable economy without the necessity of legislation. In the 
thirteenth Report of the Judicial Council (p. 40), the Council says, 

‘‘When a mere matter of practice and procedure, as dis- 
tinguished from any substantive right, comes before a court 
for determination, there should be somewhere in our judicial 
system a method of prompt settlement and thus avoid the 
criticism, which we have made in some of our reports, and 
which has been made by some of the English Commissions, 
that it ought not to be left to private individuals at their own 
expense and delay to litigate a mere matter of practice and 
procedure. ’’ 

and at page 43, 

‘‘The judicial system is a unit. Co-operation between 
its members is essential to good functioning. Some part of 
our judicial machinery ought to be able to settle most ques- 
tions of practice reasonably promptly.’’ 

The QuarTERLY for January-April, 1938 (pp. 9-15) contains 
an historical account of the regulation of practice and procedure in 
Massachusetts and of the broad authority which appears to exist in 
regard to the matter under the constitution and statutes in the 
Supreme Judicial Court. On page 16, the extent of this authority 
in regard to the probate courts was discussed. Two suggested rules 
were also submitted (pp. 17-19)—one as to the settlement of probate 
accounts, the substance of which was incorporated in the new act, 
St. 1938, Chap. which took effect on . 
and the other as to the appointment by courts of equity of receivers 
and other managers of property under the jurisdiction of the 
eourt. The following discussion deals with guardians ad litem, who 
are appointed most frequently in the probate courts. It is intended 
as a suggestive study submitted for the consideration of the bench 
and the bar. No exhaustive study of the authorities has been made, 
but our present understanding of the law and of the practical 
general ideas in the background are stated subject to correction and 
eriticism which are invited as a basis for discussion. 

Every active practitioner during the past forty years or so has 
been familiar with the jokes and comments, often eaustic, in regard 
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to the selection and the varying practices and compensation, of 
guardians ad litem, which appear to have varied greatly in different 
counties. <A serious and extremely caustic criticism, by a lawyer 
now deceased, which he contemplated submitting to the legislature, 
was called to the attention of the Judicial Council several years ago. 
The matter was referred by the Council to the Administrative Com- 
mittee of the Probate Courts, and the result was the adoption by 
the Probate Courts, with the approval of the Supreme Judicial 
Court, of a rule that no Judge of Probate should be appointed as 
guardian ad litem. 

That rule dealt with only one phase of the problem. The main 
problem, relating to the question whether a guardian ad litem 
should be appointed at all in a particular case and the nature of the 
judicial function in determining that question, still remains. Does 
the decision of the question eall for the exercise of a real judicial 
discretion or is it a purely perfunctory matter governed by statu- 
tory words which sometimes appear in the form of the word ‘‘shall’”’ 
and sometimes in the form of the word ‘‘may’’? 

Lawyers are familiar with the fact that the word ‘‘shall’’ is 
frequently used in a permissive, rather than a mandatory, sense.* 
If the functions of probate courts and other courts involve a real 
judicial discretion as to the need of a guardian ad litem, is there 
anything in the law to prevent the Supreme Judicial Court in the 
exercise of its inherent powers or of its general powers of regula- 
tion, recognized by G. L. Chap. 215, § 30 and G. L. Chap. 211, § 3, 
from adopting a rule to secure the exercise of such a judicial dis- 
cretion in place of the current perfunctory practice ? 

The history of the jurisdiction over persons ineapable of rep- 
resenting themselves in the eyes of the law is briefly stated in 
Woerner’s American Law of Guardianship, § 2, as follows: 

‘At common law the king, as parens patriae and fountain, or 
rather, as Blackstone puts it, reservoir of justice, is the general 
protector of all infants, idiots, and lunaties. Hence when an infant 
needed assistance in court, the king issued his letter patent appoint- 
ing one or more persons to act as guardian. But the Chancellor, in 
his quality of keeper of the king’s conscience, in this respect fully 
represents the crown, and thus acts as the general guardian of all 

*In his recent volume of essays on “Law and Other Things’, Lord MacMillan 
reminds us, in his paper on “Law and Language”, that ‘“‘may” and “‘shall’’ have almost a 
legal literature of their own. See also ““Words & Phrases” and the law dictionaries. In 
Cairo, Etc., Co. v. Hecht 95 U.S. 170 Chief Justice Waite said, “As against the govern 


ment the word ‘shall’ when used in statutes is to be construed as ‘may’ unless a con- 
trary intention is manifest.” 
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infants, idiots, and lunatics. As to such infants as were, on the 
death of a tenant in chivalry, entitled as heirs, making the guardian- 
ship over them a matter of profit and advantage, a statute was 
passed in the interest of feudal lords creating the Court of Wards, 
to which the jurisdiction over such wardships was transferred, not 
affecting, however, the supreme prerogative jurisdiction of the 
crown over the persons and property of infants for their benefit. 
This, whatever may have been the Chancellor’s power before, was 
delegated to the Court of Chancery after the abolition of the Court 
of Wards, so that now there is no doubt of the existence of the 
jurisdiction over infants in the English equity courts. 

‘*The English chancery jurisdiction in lunacy differs from that 
over infants in being derived from the king’s warrant, under his 
sign manual, to the Lord Chancellor, the king delegating his author- 
ity merely to avoid application to him in person. But the superin- 
tendence of the trust, when the fact of lunacy is ascertained and a 
proper custodian of the insane person and of his estate appointed, 
is a part of the general jurisdiction of the court of chancery.’’ 
(pp. 24.) 

‘‘The appointment of chancery guardians by a court of chan- 
eery should not be confounded with the power to appoint guardians 
ad litem which inheres in every court for the protection of the 
rights and interest of infants when brought under their jurisdic- 
tion.’’ (Woerner, § 16, p. 47). 

The history of the probate courts in Massachusetts and their 
jurisdiction is briefly stated in the note to § 11 of Newhall’s ‘‘Set- 
tlement of Estates and Fiduciary Law in Massachusetts,’’ with the 
reference to the opinion of Chief Justice Shaw in Peters v. Peters, 
8 Cush. 529. These courts were independent of the common law 
courts, but of limited jurisdiction inherited from the English 
ecclesiastical courts. After the constitution was adopted St. 1783, 
e. 46 of March 12th., 1784, established the probate courts with the 
Supreme Judicial Court as the Supreme Court of Probate. Prior 
to that time, the probate judges, in the language of Chief Justice 
Parsons, ‘‘were considered as surrogates of the governor and coun- 
cil’’ under the constitution chap. ITI, art. 5. 

By the statute of 1784, the probate courts were also specifically 
given jurisdiction to appoint guardians of minors and insane per- 
sons and jurisdiction over accounts of executors, administrators or 
guardians. 
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In 1862, they were made courts of record and in 1891 they 
became courts of general and superior jurisdiction, and were given 
full jurisdiction in equity concurrent with the Supreme Judicial 
and the Superior Courts within the field of estates, trusts, ete., and, 
within that field, the jurisdiction in equity extends to all cases 
‘*eognizable under the general principles of equity jurisprudence’”’ 
(See G. L. Chap. 215, § 6, § 2 and Chap. 214, § 1.) 

The administrative powers of probate courts, today, therefore, 
within their field, are much broader than they were in the earlier 
days of the strict construction of limited statutory jurisdiction and 
are as broad as the administrative functions of any courts in the 
Commonwealth. 

While the strictly probate jurisdiction of the probate courts, as 
it existed and as it was referred to in 1780 in articles 4 and 5 of 
chapter IIT of the constitution in regard to the probate of wills and 
the granting of administration, was inherited from the English 
ecclesiastical courts, as pointed out by Chief Justice Shaw, yet with 
the enlarged equitable jurisdiction which they have today, the 
history of their jurisdiction seems no more ‘‘independent’’ of the 
broader fields of law so far as administration is concerned than is 
the jurisdiction of the Superior Court, which still has concurrent, 
and, for many years had exclusive, original jurisdiction of ‘‘ causes 
of marriage, divorcee and alimony’’ also derived from the ecelesias- 
tical courts and also specifically mentioned in article 3 of the con- 
stitution as originally subject to appeals to the governor and coun- 
cil. The administrative functions of the probate courts, including 
the superintendence of fiduciary administration, as suggested by 
Woerner, are equitable, rather than ecclesiastical, in origin. This 
appears to have been recognized long before the constitution, as 
early as the time of Lord Hardwicke. 

The appointment of a guardian ad litem is an administrative 
function inherent in every court, regardless of statute, and has noth- 
ing to do with the ecclesiastical jurisdiction. This is expressly 
recognized by the Massachusetts Court in Chase v. Chase, 216 Mass. 
at p. 397, where the court, in speaking of the statute now appearing 
as G. L. Chap. 214, § 10, says: 

‘‘That statute is declaratory of the inherent powers of 


courts necessary for the administration of their jurisdiction ; 
it is not mandatory.’’ 
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That statute (G. L. Chap. 214, § 10) reads as follows: 

‘‘Upon petitions for the construction of wills, or for in- 
struction relative to wills, the court, instead of service accord- 
ing to the usual course in equity, may order notice of the 
petition and of the time and place for hearing to be served on 
such number of the parties in interest representing all pos- 
sible interests as the court shall direct and to be published 
for three weeks successively in such newspaper as it directs. 
If it appears that any possible interest is not represented, 
further service may be ordered until all possible interests are 
represented before the court or until a guardian ad litem 
has been appointed. If all possible interests are represented 
by persons before the court, it shall be unnecessary to make 
other persons having similar interests parties defendant.’’ 

There are various other statutes in which the appointment of 
guardians ad litem is specifically mentioned. G. L. Chap. 185, § 40 
provides that the court ‘‘may’’ appoint ‘‘a disinterested person’’. 
G. L. Chap. 201, § 34 uses the word ‘‘may’’. G. L. Chap. 204, § 14 
relating to compromises or arbitration provides that the court ‘* may 
appoint some person or persons to represent’’. 

The only sections that we have noticed in which the word 
“*shall’’ appears are Chap. 206, relative to accounts, and in those 
sections the word ‘‘shall’’ is expressly qualified by other words. 
§ 24 (recently amended as stated below) provides that ‘‘if the in- 
terest of a person unborn, unascertained or legally incompetent to 
act in his own behalf is not represented except by the accountant, 
the court shall appoint a competent and disinterested person as 
guardian ad litem or next friend.’’ 

In § 30 of the same chapter as to contingent interests in a trust 
fund, it is provided that the court ‘‘shall cause such interests and 
minors to be properly represented by guardians ad litem or other- 
wise at its discretion. 

The newly amended § 24 in regard to the settlement of accounts 
(St. 1938, Chap. 154), contains similar language as follows: 

‘If the interest of a person unborn, unascertained, or 
legally incompetent to act in his own behalf, is not repre- 
sented except by the accountant, the court shall appoint a 
competent and disinterested person to represent his interest 
in the ease’’ 

In none of these statutes above referred to does there appear 
anything mandatory beyond the duty of the court, which exists in- 
dependently of the statute, to see to it in the exercise of its judicial 
(not an arbitrary) discretion that all the various interests of minors, 
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insane persons, unborn and unascertained persons are reasonably 
represented. 

When a fiduciary presents an account, therefore, it seems that 
in the language of Chief Justice Rugg in Cook v. Howe, 280 Mass. 
at p. 329, ‘‘he is in a probate court with respect to a matter where 
the proceedings are to be considered to be for all purposes in 
equity’’. 

If this is so, how does a court of equity act in cases in which there 
are a number of persons having similar interests? The practice of 
representative suits, or suits in which a limited number of defend- 
ants are joined as representative of a class having similar interests, 
is familiar in Massachusetts as well as elsewhere (See Hills v. 
Putnam, 152 Mass. 123 and an article by F. Carlyle Roberts on, 
‘‘Virtual Representation in Actions Affecting Future Interests,’’ 
in the Illinois Law Review for January, 1936, pp. 580-600). In the 
ease of Hills v. Putnam on a bill for instructions, a number of per- 
sons were made parties and about 110 other persons ‘‘all having 
interests similar to those who are made parties’’ were not joined. 
The court said: 


‘* While all the individuals of these classes are not before 
us, full notice has been given by publication; both classes 
have been ably represented; and there is no reason to fear 
that all those interested have not had ample opportunity to 
come in and assert their rights, so that no objection exists on 
account of any deficiency of parties. The ruling of the single 
justice who heard the case, that no others need be made par- 
ties defendant, was correct. Libby v. Norris, 142 Mass. 246.’’ 


The practice of notifying persons interested by publication is a 
familiar one in various departments of the law without specifically 
naming them, if unknown, or without other service of notice where 
addresses are unknown or it is uncertain whether they are alive or 
not. 

Now let us suppose that an account is presented by a fiduciary 
under some written instrument where there is a life interest with 
remainder over, contingent or otherwise, to three persons, the issue 
of any of the three who is deceased to go to his issue by right of 
representation. Suppose one of the three persons has died leaving 
minor children, that a second of the three has minor children with 
the possibility of more, and that the third has no children, but 
the possibility of some in the future. The interests of these three 
persons or their representative issue are exactly the same in 
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remainder. The interests of the two living persons in their shares 
are exactly the same as the interests of their minor or possible 
future children. Suppose the two living persons are adequately 
represented in the opinion of the court by able counsel or that one 
or both of them are intelligent, sensible persons naturally interested 
in their issue or nephews and nieces, and have assented to the 
account. To what extent does such a ease differ in any substantial 
degree from the case of Hills v. Putnam, in which 110 persons 
‘*having interests similar to those who are made parties’’ were not 
represented, except by other members of classes having similar in- 
terests? Why should the court, as a matter of course, and without 
special reason, put the estate, or trust, to the expense and delay, and 
possibly unnecessary hearings, of a controversial character? Why 
is it not the duty of the court to consider as a matter of responsible, 
judicial discretion whether any of the minor or unborn or unascer- 
tained interests really need any additional representation? Why 
should the unborn or unascertained persons, who may never exist 
at all, be the occasion for more representation than the 110 persons 
referred to in Hills v. Putnam? 

The practice has grown up, however, partly no doubt as a result 
of the earlier limited jurisdiction of the probate courts and the 
occasional appearance of the word ‘‘shall’’ in the statutes referred 
to, of appointing a guardian ad litem in almost every case, whether 
the ‘‘interest’’ to be thus protected is ‘‘virtually’’ and adequately 
represented for the purposes of justice by other persons of the 
same class or having similar interests not conflicting who have been 
joined as parties. We believe it is not an uncommon opinion of 
thoughtful members of the bar that this indiscriminate practice of 
appointment is uncalled for and unjustified by any requirements 
of justice and that the resulting expense often causes injustice and 
benefits no one but the guardian ad litem in the long run. Such 
perfunctory practice seems essentially arbitrary in its nature and 
inconsistent with the exercise of the judicial discretion to determine 
positively by a brief, but effective, consideration (such as might 
take place in a pre-trial session in the Superior Court in connection 
with issues) whether all similar interests are adequately represented 
and whether there is any real justification for subjecting the estate 
or trust to the expense, and often quite perfunctory service, of a 
guardian ad litem? 

After all, a guardian ad litem, like any other guardian, is an 
officer of the court assisting the court in the exercise of its protec- 
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tive function. As part of the court’s function to protect the estate 
for those interested in it, it seems that the court should first decide 
whether it needs any assistance in addition to what it already has, 
before paying somebody out of the estate for unnecessary assistance. 

As a result of all this discussion, we respectfully suggest for 
the consideration of the Supreme Judicial and the Probate Courts 
and of the bar the following: 


TENTATIVE Drarr RULE 


Hereafter, in the performance of the duty of the courts 
to consider whether the various interests in property subject 
to their jurisdiction are adequately represented in proceed- 
ings before them whether relating to the allowance of 
accounts, the interpretation of documents or otherwise, the 
courts, before appointing a guardian ad litem or next friend 
in the exercise of the inherent power to make such appoint- 
ments recognized by statute, shall consider and determine the 
question whether the interest of a minor, or a person un- 
ascertained or not in being whether contingent or otherwise, 
may not be adequately represented for the purposes of justice 
by competent persons before the court who are ‘‘disinter- 
ested’’ so far as the minor or unborn or unascertained per- 
sons are concerned beeause their interests are similar to, and 
do not conflict with, those of the minor or unborn or un- 
ascertained persons. The appointment of a guardian ad litem 
or next friend other than such persons with similar interests 
shall be made only in eases in which such interests are not 
adequately represented because of such conflict or other 
special reason. 

In cases arising under §§ 24 as amended and 30 of C. 
206 of the General Laws parties before the court having 
similar and not conflicting interests with those of the minor 
or unborn or unascertained persons may be considered by the 
court as ‘‘properly’’ and adequately representing such in- 
terests, provided such parties are persons other than the 
accountant and the courts finding on to this effect shall be 
inserted in the record. 


If this suggestion is not a sound one we have no doubt that 
some one will demonstrate its defects. We invite comment. 


EF. W. GRINNELL. 








REPORT OF MEMBERS OF THE HOUSE OF DELEGATES 
OF AMERICAN BAR ASSOCIATION. 
To the Members of the Massachusetts Bar Association: 

Your undersigned representatives in the House of Delegates, 
attended from beginning to end, each of the five sessions of the 
House, besides attending sessions of the Assembly, in Cleveland at 
the meeting of the American Bar Association in July. The full 
report of the proceedings appears in the September issue of the 
American Bar Association Journal. 


THE REPORTS OF THE SECTION OF JUDICIAL ADMINISTRATION. 

The most important feature of the meeting in its ultimate pro- 
fessional influence was approval of the suggestions of the various 
committees of this reorganized section consisting of judges and 
lawyers, for the consideration of the bench and bar and legislatures 
of the various states, to adjust judicial administration to public 
needs. These reports were printed in a separate pamphlet cireu- 
lated to all the members of the association by mail before the meet- 
ing. The work done by these committees was done under the in- 
spiration of President Vanderbilt and the supervision of Hon. John 
J. Parker of the Cireuit Court of Appeals for the Fourth Federal 
Circuit, the Chairman of the section. A number of the suggestions 
have been in foree in Massachusetts for years. Others deserve 
consideration here. There were about sixty-six in all. 


Honor WHERE Honor is DUE—THE AWARD OF THE ASSOCIATION’S 
MepauL TO HERBERT HARLEY. 

By the discriminating recognition of the extraordinary public 
and professional service and influence of this quiet, modest man the 
representatives of the association reflected the best sentiment of the 
protession. We annex the account of the presentation. 


Henry R. Mayo, 
FRANK W. GRINNELL, 
Members of the House of Delegates. 


The Tribute to Herbert Hariey. 


In presenting the Medal, President Vanderbilt spoke briefly of 
the services which entitled Mr. Harley to this signal recognition 
from the profession. The citation, as given by President Vander- 


bilt, was as follows: 
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‘*Twenty-five years ago this month the American Judicature 
Society was chartered ‘to promote the efficient administration of 
justice.’ 

‘It was much needed. Exactly seven years before, Roscoe 
Pound, young Nebraska lawyer, had stunned the elder statesmen of 
this Association by his address at St. Paul on ‘The Causes of Pop- 
ular Dissatisfaction with the Administration of Justice.’ It was 
denounced on the floor of the Assembly. One speaker, by way of 
answer, expressed the belief that our system of procedure was ‘the 
most refined and scientific system ever devised by the wit of men.’ 
Another orator decried the attempt—I quote his words—‘to destroy 
that which the wisdom of the ages had built up.’ The sole support- 
ing voice in the entire Assembly was that gallant veteran, Everett 
P. Wheeler of New York. From its very beginning, the American 
Judicature Society had stony soil to till and wintry blasts to com- 
bat. It had great and influential friends—Roscoe Pound, John H. 
Wigmore, Albert M. Kales, Mofield Storey, Louis D. Brandeis, John 
B. Winslow, Frederick W. Obermann, Harry Olson, Elihu Root, 
William Howard Taft, Charles Evans Hughes and Newton D. Baker 
—but it had need of them. 

‘*For twenty-one years its Journal has been the chief instru- 
mentality in America for improving the administration of justice. 





HERBERT HARLEY 











20 


Despite great difficulties, it has not been a voice erying in a wilder- 
ness. Its sphere of influence has constantly and consistently in- 
ereased. Its purpose has been single, as each issue of its Journal 
proclaims, ‘to promote the efficient administration of justice,’ but 
the good causes it has promoted as aids to its goal are not only 
numerous but important in themselves. It has been the mainspring 
of the movement for a self-governing bar. It has encouraged the 
founding of bar journals. It has aided the organization of judicial 
councils. It has advocated the extension of the rule-making power. 
There is not a state or important local bar association that has not 
felt the impress of its ideas. 

‘‘Herbert Harley was the founder of the American Judicature 
Society, its Seeretary from the beginning and its Editor. His was 
the original idea. He found the sponsor whose financial aid made 
the organization possible. He traveled all over the country making 
contacts with leaders of judicial reform everywhere. He has labored 
tirelessly to promote the ideal for which the Society was founded. 
An optimist, yet always a realist, shy, retiring, preferring to remain 
anonymous, persistent in pursuing ideas, and indulgent in excusing 
frailties in others, he has borne the heat and burden of the day 
through a quarter of a century. There is not a man who has been 
associated with him who would not admit that Herbert Harley was 
and is the American Judicature Society. If there has been a change 
since Dean Pound spoke at St. Paul in 1906—if today leaders 
among our judges, our practioners, and our law professors can agree 
and have agreed on fundamental recommendations to improve the 
administration of justice which are to be submitted this week to the 
discussion of the Assembly and the House of Delegates—the credit, 
more than to any other man, must go to Herbert Harley. 

‘‘In awarding to vou the American Bar Association Medal, the 
profession is but publicly, albeit tardily, acknowledging an acecu- 
mulating indebtedness to you that it cannot hope to repay. By this 
token, the greatest at its command, it seeks to evidence to the world 
not only its obligation to you, but its gratitude to you for having 
tended with singleness of purpose for a quarter of a century, in fair 
weather and foul, the sacred fire of the altar of justice. And may 
I add this personal note, that to me, as to more than one of my 
predecessors, your work and your friendship have been an inspira- 
tion. No official duty of the year has given me as great pleasure as 
to hand to you, by direction of our Board of Governors, the Ameri- 
ean Bar Association Medal.’’ 


——~ 
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THE CIRCULAR LETTER OF THE ADMINISTRATIVE 
COMMITTEE OF THE DISTRICT COURTS OF 
JULY 20th, 1938. 


Following the practice of bringing before the bar for their 
information the semi-annual advice and suggestion which are eir- 
culated to the judges, clerks and probation officers of the District 
Courts, in order that the bar may understand better the nature 
of the work of the Administrative Committee, the latest cireular 
letter is here reprinted as follows: 


COMMONWEALTH OF MASSACHUSETTS 
ADMINISTRATIVE COMMITTEE OF Districr Courts. 


July 20, 1938. 


To the Justices, Clerks and Probation Officers of the District Courts 
and the Trial Justices: 


As has been our custom, we have delayed the issuance of our 
regular cireular letter until the legislative enactments were obtain- 
able in final form. We now eall your attention to all such of par- 
ticular importance to our Courts: 

ACTS OF 1938. 

Chapter 136. This Act, which was approved March 24th, pro- 
vides for investigation by state police, local police and probation 
officers in proceedings in the Probate Court for separate support. 
This is a rather anomalous piece of legislation which may or may 
not prove of much use. We have had somewhat extensive corre- 
spondence with the Chairman of the Administrative Committee of 
the Probate Courts for the purpose of developing if possible some 
policy or form of procedure. We assured him of our conviction 
there would be co-operation on the part of our probation officers. 
At the moment it does not seem possible to establish any fixed policy 
—each court will have to utilize the services here provided for as 
it deems best. We still feel our courts should have jurisdiction in all 
non-support cases. <As it is now we have an actual situation of 
order and contempt in two separate courts for the same offense. 
This is absurd and indefensible. 

There is a serious question whether there can be any compensa- 
tion for services rendered as there is no provision for such in the 
Act. 

We do not like the last sentence of the Act. That every such 
report should be in writing is proper but to require it become a 
part of the record is a little disquieting. We think this provision 
will have the effect of making such factual only. We urge generous 
and helpful compliance with any request made under the power 
given in this Act. 








Chapter 145. This Act approved March 24th permits the use 
of the records of the Board of Probation by a Court or magistrate 
in sentencing persons found guilty of operating motor vehicles 
while under the influence of intoxicating liquor. This legislation 
was initiated by your Committee to meet the difficult situation 
created by the Saturday closing of the Registry during the summer 
months. It was cordially approved and supported by Mr. Goodwin. 
Its effect is practically to make the records of the Board of Probation 
the sole required souree of information in all cases. It is no longer 
necessary though proper to inquire of the Registry. 

Chapter 174. This Act approved April 15th is titled ‘* Relative 
to the use of information and records in cases of waywardness or 
delinqueney’’. In its implication and practical effects it goes far 
beyond this title. Under the terms of the first section, an adjudi- 
cation of delinquency or waywardness, the disposition of a case 
and evidence given in any eases arising under sections 52 to 59 of 
Chapter 119 of the General Laws shall not be proper or lawful 
evidence against a child except under certain conditions and for 
certain purposes. The records of our Courts in such eases must 
be withheld from public inspection except with the consent of a 
Justice. By the terms of the third section, a probation officer’s 
records in such juvenile cases shall not be open to inspection without 
the consent of a Justice. We assume that the only public records 
of a court are those of the clerk. Under this Act these records as 
to juveniles must be kept separate and apart and not open to public 
inspection except as provided and as authorized by a Justice. Like- 
wise as to the records in the probation office which are not publie 
records. In courts where the juvenile and adult records have not 
been kept separately it will be necessary to install separate filing 
systems. Where juvenile index cards have been carried forward 
into the adult record they will have to be withdrawn and new ecards 
prepared covering the adult record only. 

The enactment of this statute raised the larger question as to 
the extent to which probation records on the adult side should be 
open to the public. Extensive correspondence with the Judges 
leads us to suggest the following policy: Any inquirer should first 
he required to identify himself and prove the legitimacy of his 
inquiry. He should then be permitted to inspect the index ecard 
only but told this is not a publie reeord. If he desires such he 
must seeure it from the clerk’s office which has in its files all the 
information shown on the index eard. 

Chapter 219. This Act approved April 14th repeals the pro- 
vision found in section 9 of chapter 273 requiring the payment of 
certain sums in non-support cases by the master or keeper of a 
penal institution to the probation officer. While the amounts thus 
paid each year were not large and represented theoretical earnings 
only, there were certain values in the provisions. The legislature 
evidently thought them not worth preserving. 
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Chapter 254. This Aet approved April 24th transfers the 
authority to release persons from the defective delinquent depart- 
ment to the Parole Board. 

Chapter 303. This chapter requires that in certain types of 
cases begun by Trustee process where the ad damnum exceeds 
$1000 a bond must be furnished by the plaintiff and if personal 
sureties are provided the bond must be approved by the Court. The 
Act takes effect September Ist. 

Chapter 323. This Act approved May 17th deals with the re- 
tirement and pensioning of probation officers. It should be studied 
by all probation officers to whom it is applicable. It does not affect 
any officer appointed after June 1, 1937. 

We call attention to the sentence ‘‘ Every probation officer shall 
be retired upon attaining the age of seventy.’’ 

Chapter 324. This Act approved May 17th places the Trial 
Justices under the general advisory control of this Committee. 
We have already called upon two of these officials and hope to meet 
the others before long. We shall ask them to report the details 
of their work, sending the necessary blanks shortly after September 
first. We invite each Justice to write to us concerning any problems 
they may be called upon to solve. 

Chapter 325. This Act which takes effeet September 1st gives 
to the courts the power heretofore lacking to reduce or discharge 
an exeessive or unreasonable attachment in any action begun by 
trustee process. 

Chapter 338. This Act which takes effeet September Ist breaks 
down the rigidity now prevailing in the matter of removals of motor 
tort cases to the Superior Court through the use of the following 
words: **‘Not more than four days after the entry of such action in 
a District Court or at any time thereafter by leave of such Court 
if it finds that there is another action pending in the Superior Court 
with which such action should be consolidated for trial, the plaintiff 
may file in the District Court a claim of trial by the Superior Court 
with or without jury. ... The clerk shall forthwith transmit the 
papers in the cause . . . and the ease shall proceed as though 
originally entered there. 

Chapter 343. This Aet which was approved June 18th marks 
another step in the gradual restriction of attachment rights. Massa- 
chusetts has been one of if not the most liberal states in the matter 
of attachment. There seems to be a decided turning away from 
this procedure. From now on no wages can be trustee] without 
permission of the Court. This legislation seems to require a form 
application and authorization. We have prepared such and recom- 
mend its use by annexation to the writ or printing on the back of 
the writ. It has been suggested that the authorization should spee- 
ify the number of times the writ may be served on the employer. 
We have considered this but feel that the important thing is to decide 
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whether the attachment is to be allowed. If permission is granted 
at all the number of the times of service is unimportant. This Act 
imposes considerable responsibility and demands genuine exercise 
of judgment. An attorney applying for authority should be pre- 
pared to inform the Court fully as to the wages received, the family 
burdens, the character of the claim and any other fact which will 
enable the Court to exercise sound and informed judgment. We 
should not be a party to persecution or fishing expeditions. 

It would seem wise to suggest to parties that the copy of the 
writ served on the employer should have a copy of the authorization 
attached. Then the employer will know the process has been author- 
ized. This would of course be best accomplished if the application 
were printed on the back of every writ. Then copies would include 
such. We assume such printing would not affect the form of the 
writ proper—that cannot be changed without approval. 


The recommended form is as follows: 


COMMONWEALTH OF MASSACHUSETTS, 


Berkshire, ss. District Court of 
19 
In the aetion of CONTRACT—TORT— of 
VS. wherein the writ is dated 
19 , and is returnable to this Court on 
19 , permission to attach any money 


or credits due for the wages of personal labor or services of the 
defendant in the hands or possession of 

is hereby requested, said attachment being necessary and reasonable 
as security for the judgment the plaintiff expects to recover. 


ATTORNEY FOR PLAINTIFF. 
ja reer eranted. 
The above application 2 
denied. 


19 
Consent is hereby given to attach any money or credits due for 
the wages of personal labor or services of the defendant in the hands 
or possession of , if such attachment is 
authorized by law. 
JUSTICE. 


Chap. 348, Acts of 1938. 

Chapter 348. This Act, which is effeetive October 1st, clarifies 
the ‘keeper Act of last year (1937 e. 308) by the use of the follow- 
ing words ‘‘appoint a keeper of such property at or after the time 
of making such attachment.’’ 
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Chapter 354. This Act approved May 24th has to do with the 
payment of fines when a defendant is committed for non-payment 
ot such. It is more clarifying than amendatory. 

Chapter 365. This Act effective October 1st repeals the Act of 
last year (1937 e. 301) enlarging the jurisdiction of our courts for 
criminal business. This repeal seems to have been brought about 
by a combination of elements none of which really went to the merit 
of the Act. So far as we know there had been no abuse of this 
added power. It is evident however that certain officials became 
somewhat panicky and moreover it became entangled without reason 
with a much publicized case involving the activities of a Judge. 
However it is for the legislature to determine what our authority 
shall be. There is nothing for us to do now but to return to the 
old practice. The legislature has indicated that there are degrees 
of criminality in some of the serious offenses by providing alterna- 
tive penalties. Thus to punish a boy who for the first time has 
broken into a house and stolen for larceny rather than to bind him 
over to the grand jury beeause he broke and entered is not a 
violation of the intent of the legislature. We should be very careful 
however in such cases that the real criminals go to the Superior 
Court for commitment to State Prison if the Superior Court judge 
so orders. 


INTERROGATORIES AND NON-SUIT. 
The attention of Justices is called to the case of Gill v. Stretton, 
1937 A. S. 1441 for an illuminating discussion of these subjects. 


CO-OPERATION BETWEEN THE COURTS AND 
PUBLIC WELFARE OFFICTALS. 

The economic status of so many defendants has become so much 
of a factor in the work of our courts, some Judges have found it 
not only desirable and helpful but a great time-saver to have a 
representative of the Welfare Department of the cities present each 
day in court. We speak from experience in saying that the infor- 
mation thus quickly available is of great value and saves much 
time especially for the Probation Officer. We commend the idea 
and practice to the consideration of the larger courts. 


CASES OF SPEEDING. 

It is obvious if the present policy of the state police and the 
registrar of motor vehicles of ignoring the courts in the eases of 
residents of Massachusetts charged with speeding is to continue 
there will be a considerable lessening in the number of ‘‘automobile’’ 
cases and in the amount of fines collected and remitted to the 
treasurers of the several counties. Even if we grant that the present 
method of reporting by the state police to the registrar and the 
suspension of licenses for a period of seven days has proven effec- 
tive, there is after all a principle involved. Under this practice a 
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party has no opportunity for defense. The word of the officer goes 
unchallenged because any appeal is a futile gesture, the period of 
suspension having expired before the appeal can be heard. Sooner 
or later the people will have to decide whether they wish to be 
tried by a court or continue to subject themselves to ex parte pro- 
ceedings and the orders of administrative authority. It is perhaps 
not for us to suggest but none the less we make bold to do so that 
if the present procedure is to be continued, a driver charged with 
speeding should be notified of his offense, in detail, and given an 
opportunity to be heard in the district where he lives before the 
suspension order is issued. A further extension of right might 
allow him the right of appeal to a District Court on the question 
whether he was speeding and an aequittal should cancel any suspen- 
sion order. These suggestions in no way reflect upon the registrar. 
We are mutually interested in publie safety and in the punishment 
of offenders but we think procedure should be under the orderly 
and disinterested method of court hearings. 

We now have an anomalous situation. Speeders are arbitrarily 
divided into two classes, non-resident and resident. The non-resi- 
dent is summoned into court and is penalized by a tribunal after 
plea or hearing and finding of guilt. The residents are again 
divided into two classes, one is summoned into court by local police 
officers and there penalized after plea or hearing and finding of 
guilt. The other is reported by state police to the registrar who 
without hearing suspends the licenses. 

If suspension of licenses is a more effective punishment why 
not give the authority to the courts in this type of offense ? 


PROBATION OFFICERS. 

We are glad to report that we have been able to approve all 
appointments of probation officers as they have been submitted to 
us under the statutory procedure. We have not had any ease of 
discharge which it is to be borne in mind requires our approval. 


SPREADING THE CIVIL LOAD. 

A study of the civil case loads in our courts and the days 
allotted for trials of these eases gives us the impression that in the 
middle group and a few of the larger courts the Justices will find 
it wise to spread the load. We suggest that they try two days for 
civil trials where one is now used and three where now sittings are 
held on only two. We notice in some of these courts a rather free 
and possibly unnecessary use of Special Justices from other courts. 
In those courts which have already adopted this policy of spreading 
the load it has been found the bar is convenienced and the entire 
work ean be given to their own Special Justices. Is it not fair to 
these Special Justices and to the bar to at least study this sug- 
gestion and give it a trial. It seems to us it will be better to do this 
of our own initiative than under the order of some super-imposed 
administrative authority which may be the result of legislation. 
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MOTOR TORT CASES. 

The difficulty of retaining motor tort cases in our District 
Courts seems to be increasing. This is in part due to the very 
valuable and effective work of the Superior Court in pre-trial ses- 
sions and auditorships. By these means and effective administration 
the dockets are steadily being cleared. 

If the legislature is to leave on the books the statute requiring 
motor tort cases to be begun in District Courts, the purpose of 
which was to encourage the trial of such causes in these courts, we 
feel it should enact complementary legislation. Just why there 
should be any objection to an enactment making the decision of a 
District Court Judge in such eases in effect an auditor’s report we 
have been unable to understand. It must be we have failed to 
present this suggestion in an intelligent manner. We are confident 
it would be most effective and it would preserve the right of trial 
by jury as a last resort, something which both bar and litigant seem 
unwilling at present to waive. 


RE-ORGANIZATION OF DISTRICT COURT SYSTEM. 


In our circular letter of last August and in the discussion of 
the above subject we said: 


‘‘No perfect system can be devised to cover the entire 
state and include seventy-two differing courts. There will 
be some injustices in the grouping of courts and the fixing 
of compensation. But if we begin to demand that this or 
that court be made an exception, that tne compensation of 
the different groups be equalized, that other officials be in- 
cluded in any increase in compensation, we will find ourselves 
just where we are now. We sincerely trust when a plan is 
formulated by the Committee of Justices and Special Justices 
and after conferences with the officers of the Justices’ Asso- 
ciation and with our Committee, every one will unite in pre- 
senting it to the Commission. 

If just requests for increased salaries are made by 
other officials they can be considered independently and acted 
upon by the Commission if within the scope of their author- 
i. 

Candidly we were disappointed in the way the subject matter 
was treated and in the result. 

After study of the statements made at hearings before Joint 
Judiciary and of the report which that body finally made, it seems 
to us there are some conclusions which must be drawn and accepted 


by us. We believe there is practical unanimity of conviction as to 
these matters. 
1. There should be full-time service in our District Courts as 


far as practicable. 
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We believe that this means that from ten to fifteen courts 
can be put on a full-time basis. To exceed that number would 
result in paying salaries with insufficient work to justify them. 
Taxpayers have a right to limit salaries so that no more will be 
paid than the work justifies. 

2. Justices who practise in the motor tort field should not sit 
in cases of this character. 

Full-time Justices would of course be barred but some equitable 
restriction must be devised to cover the balance of the courts. We 
will refer to this matter later. 

3. There are too many Special Justices. The larger the num- 
ber the greater chance there will be misfits and unfits. The work 
is spread among too many men, thus preventing adequate compensa- 
tion. 

4. Salaries should not be paid to Special Justices under exist- 
ing conditions. It was made clear that neither the public nor the 
legislature favored such action. In fact the recent demand for 
such was most unfortunate. Will it not be some time before our 
courts and court officials will recover from the stigma and reputa- 
tion of ‘‘salary grabbing’’. Does it not seem decided that the 
Special Justices will have to look for added compensation to the 
increase which will come through inereased salaries granted the 
Presiding Justices and a gradual inerease in work through a redue- 
tion in their number by death or resignation? Is it not equally 
true that there is almost unanimous objection to any addition to the 
clerks’ salaries at least under the existing conditions? 

As the measures before the legislature were referred to the 
next General Court, the whole matter will come up again next 
winter. 

We have a developed plan which we think might be acceptable 
to all interests as a compromise but we refrain for the present from 
publishing it. However we do wish to make certain suggestions and 
this without thought of criticism, superior wisdom or desire to 
dictate. 

a. It seems clear to us that it is impossible to obtain an increase 
in salary for all officials at any one time. It therefore seems desir- 
able and imperative that we should begin at the top, giving the 
Presiding Justices priority, and the rest of the personnel should for 
the coming year be only incidentally interested or active. There- 
after each group—Special Justices, Clerks and Probation Officers 
as well as individual courts—should be at full liberty to present 
their own problems to the legislature. The past few months have 
conclusively shown that to include all interests results in an un- 
wieldy, complicated and impossible situation. The movement falls 
of its own weight. 

b. If this suggestion has merit, there should be a new committee 
of Presiding Justices representing all types of courts and the dif- 
ferent parts of the state. 
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e. Let the Special Justices, the Clerks and Probation Officers 
each appoint a small committee to confer with this committee. 

d. The new committee will have at hand a great deal of in- 
formation earefully compiled by this year’s committee. It might 
well begin to study the problem, obtain suggestions and prepare a 
plan to be submitted to the new legislature. 

e. Serious consideration should be given to the suggestion 
that the present ratings of the courts be not disturbed but the new 
plan be based upon it. This does not imply that an individual 
court may not reserve its right to file a special bill at a later date 
to correct any injustice which now or hereafter is thought to exist. 

Whatever is done, however, we pledge our help. Frankly we 
are tired of the agitation now having continued for a period of 
years. We feel that the best interests of the courts and publie 
require a settlement and then a cessation of investigations which 
are bound to be disturbing. The system suffers from unfit judges, 
those lacking good judgment and a sense of propriety (fortunately 
few in number). We must as speedily as possible live down the 
current eriticism of being ‘‘salary grabbers’’. The encouraging 
thing is that the vast bulk of the work in the District Courts is 
well and conscientiously done. We thank Mr. Goodwin for his 
recent commendation. 

We have been deprived for some weeks of the invaluable 
assistanee of our Chairman beeause of illness. Every one rejoices 
that he is steadily even if slowly improving. 


NATHANIEL N. JONES. 
CuarLes L. Hipparp. 


UNFORTUNATE CRITICISM OF DISTRICT COURTS 
RESULTING FROM THE CONTROVERSY OVER 
THE SALARY BILL. 
In the closing paragraph of the circular letter of the Adminis- 
trative Committee appear the following sentences: 

‘*We must as speedily as possible live down the current 
criticism of being ‘salary grabbers’. The encouraging thing 
is that the vast bulk of the work in the District Courts is 
well and conscientiously done.”’ 

In order that the serious nature of the ‘‘eurrent eriticism’’ referred 
to should not be under-estimated, we quote a brief illustration of it 
from Tar Talk of July, 1938, a publication sent out by the Massa- 
chusetts Federation of Taxpayers’ Associations to its many members 
throughout the Commonwealth. 

Extract From Tax Talk, July, 1938 (Page 3).* 

‘‘A third measure, originally designed to eliminate 


oa : 
The substance of this comment was repeated in several circulars and a letter was 
sent by the Federation to every legislator. 
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abuses in the distriet court system, degenerated into a salary 
grab by judges and court clerks, at an additional expenditure 
of $400,000 annually. 

““Ju?ges Lobby For Court Bill 

‘*In fighting the district court bill the Federation bucked 
a lobby of judges and court clerks, who dropped the adminis- 
tration of justice to buttonhole legislators for pay raises. 

‘‘This measure was offered by the Legislative Judiciary 
Committee as a substitute for two similar bills filed earler, 
the first of which the Federation denounced as adding $&880,- 
000 to court annual costs. The Federation fought the com- 
promise because it did not solve the problems of the 72 dis- 
trict courts and yet required a heavy annual expenditure, 
ostensibly to increase court efficiency. 

‘* After the House had given preliminary approval to the 
compromise bill, the Federation sent to each Representative 
a survey of the proposal, and protested that though adding 
$400,000 to annual court eosts, it did nothing to correct the 
long-standing practice whereby special justices act one day 
as lawyers to settle automobile damage cases with or for in- 
surance companies and the next day turn around and preside 
at a trial of similar cases with the insurance companies as 
defendants. 

““Can’t Agree On Meaning 

‘**An ambiguous section on the meaning of which House 
members could not agree, appeared to give increases totalling 
$184,000 annually to court clerks whose work would in no 
way be increased. 

‘*While opposing the measure in its present form, the 
Federation suggested the House next vear bring in a compre- 
hensive measure designed to strengthen the district court 
system, eliminate widely criticized abuses, and provide salary 
increases necessary for such a program. 

‘*Overwhelmingly, the House then threw the bill out on 
a vote of 122 to 49, thus saving the taxpayer from further 
assault.”’ 


It is needless to point out that the activities of some justices or 
special justices at the State House, when discussed, as it is at the 
State House, and cireulated throughout the Commonwealth, as 
might naturally have been expected under present economic condi- 
tions and the threatening multiplication of taxes, do not help the 
reputation of the courts. Those justices or special justices, whose 
activities at the State House have caused the criticism referred to, 
must remember that the public and the members of taxpayers’ 
associations have a direct interest in the cost of the courts properly 
asserted and have a right to criticise when they feel that the pro- 
posals ‘n regard to salaries are ill considered and excessive and 
against the publie interest. F. W. G. 
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ARE THE OFFICES OF MAYOR AND SPECIAL JUSTICE OF A 
DISTRICT COURT INCOMPATIBLE? 


The newspaper report in August that a question had arisen whether 
the Mayor of Newburyport could also hold the office of Special Justice of 
the District Court of Newburyport caused discussion at the bar. We have 
obtained from Judge Jones a copy of his letter to the Governor and from 
the Attorney-General’s office a copy of the opinion on the point, which 
are printed below. 


THE LETTER OF JUDGE JONES. 


“Newburyport, Mass., August 15, 1938. 
To His Excellency, CHARLES F. HuRLEy, Governor of the Commonwealth, 
State House, Boston, Mass. 
Sir: 

I have been away on a vacation and upon my return I find that you 
have nominated James F. Carens, Esq., as a Special Justice of the District 
Court of Newburyport, of which I am the judge. 

It seems to me that it is not impossible that some mistake is being 
made in the matter. Mr. Carens, as you know, is our honored mayor, and 
it would appear to me that he cannot be appointed a justice of the New- 
buryport Court and continue to hold his office as mayor. 

It was held in a Maine case, Howard v. Harrington, 114 Maine, 443, 
that the acceptance by the mayor of the city of the office of judge of a 
police court ipso facto vacates the office of mayor. 

See also 262 Mass. 127, at page 131. Attorney-General v. Henry, in 
which selectman and superintendent of schools are held to be incompatible 
offices. 

I am writing you so that you may, if you desire, get the advice of 
the Attorney-General in the matter. 

Very respectfully yours, 


(Signed) N.N. JONES.” 


THE OPINION OF THE ATTORNEY-GENERAL. 


“August 26, 1938. 
His Excellency the Governor and the Honorable Council. 
Sirs: 

I have received your request under date of August 24, 1938, for an 
opinion as to whether, in view of the questions raised by Hon. Nathaniel 
N. Jones in his letter under date of August 15, 1938, it will be lawful for 
the Council to proceed to confirm the appointment of James F. Carens, 
Esq., as Special Justice of the District Court at Newburyport. 

It appears from Judge Jones’ communication that Mr. Carens also 
holds the office of mayor of Newburyport. 

In my opinion. the fact that Mr. Carens is mayor does not m°k~ it 
unlawful for the Council to confirm his appointment as special justice. 
The provisions contained in the Constitution ag?inst pluralitv of offices 
(chapter VI, article II) and incompatibility of offices (article VIII of the 
Amendments) have no reference to city or town offices, Wood v. Election 
Commissioners of Cambridge, 269 Mass. 67, at page 70, and, in my 
opinion, there is no necessary incompatibility between the offices, though 
doubtless Mr. Carens as special iustice would be disqualified from sitting 
upon cases in which the city of which he is mayor is a party. 

As requested, I return the communication from Judge Jones. 

Very respectfully yours, 
(Signed) Pau. A. DEVER, 
Attorney-Gen-ra!.” 
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GENERAL DISCUSSION. 


There seems to be no question that the Attorney-General is right in 
his opinion that “the fact that Mr. Carens is mayor does not make it 
unlawful for the Council to confirm his appointment as special justice”. 
But that statement does not dispose of the question raised by Judge 
Jones, which is whether Mr. Carens would still be mayor of Newburyport, 
except in a de facto sense, if he accepted the appointment as special justice 
after confirmation by the Council. The question seems to arise’ under 
the common law and Article 30 of the Bill of Rights and not under ec. VI, 
art. II and Amendment VIII. In the Maine case of Howard v. Harrington, 
cited by Judge Jones, the court said — 

“An office holder is not at common law ineligible to appoint- 
ment or election to another and incompatible office, but the accept- 
ance of the latter vacates the former.” 

After pointing out the many varied duties of a mayor under Maine 
statutes (which might perhaps also make a mayor a part of the executive 
department under the 30th Article of the Bill of Rights), the court 
concluded — 

“The duties are repugnant. He can only perform the duties of 
one office by neglecting to perform the duties of the other. It is 
not for him to say in a particular instance which he will perform 
and which he will not. The public has a right to know with cer- 
tainty. Stubbs v. Lee, supra [64 Maine 195]. Thence it is that 
two such offices must be held to be incompatible. And we are all 
of opinion that when one who has the office of mayor of Rockland, 
or one who has the right of office, accepts the incompatible office 
of judge of the police court, he thereby abandons, surrenders and 
vacates ipso facto, such election, or right of election, as he had 
to the office of mayor.” 

In Massachusetts in the case of Attorney-General v. Henry cited by 
Judge Jones, Chief Justice Rugg said, “the principle of incompatibility 
of offices is one of general application” (262 Mass. at p. 132), and it is 
clear from the opinion of Chief Justice Gray in Commonwealth v. Hawkes, 
123 Mass. 525, not only that a special justice is a member of the judicial 
department, but that an office originally not incompatible with another 
office at common law or otherwise may, by increase in its jurisdiction and 
duties, become incompatible. 

The index to the General Laws contains several pages of references 
to the powers and duties of mayors. We have not analysed them all to 
see how far these duties, or those under the charter of the city, may or 
may not be “incompatible” with the office of special justice, but we can- 
not agree that the question of incompatibility is so free from doubt as 
is suggested by the Attorney-General’s opinion. The question could not 
be raised in Massachusetts by collateral attack but only by a direct pro- 
ceeding so that the de facto position of a mayor would continue in any 
event unless properly challenged, see Commonwealth v. Coshnear, 289 
Mass. 530 at p. 543 and Commonwealth v. McKnight, 289 Mass. 56 at p. 
521, where Rugg, C.J., passed on the same question as to an assistant dis- 
trict attorney, who was also a special justice. The question of incom- 
patibility of those offices therefore seems also still open in Massachusetts. 

There is an extended note on the subject in 100 A. L. R. A. 1162-1189, 


see as to Mass. pp. 1176 and 1187. 
F. W. G. 








aw de ~ | 











Freer re oY 6g td * | 


